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The North American Free Trade Agreement (NAFTA) created one of the world’s
largest free trade areas, linking over 450 million people and producing over $17
trillion in goods and services. Notably, NAFTA helped establish a more stable and
predictable environment for foreign investors.

One of NAFTA’s most famous chapters is Chapter 11, otherwise known as
the Investor-State  Dispute Settlement (ISDS) chapter. ISDS chapters are
consistently found in a large number of modern trade agreements across the globe.

Using NAFTA’s Chapter 11 as an example, we will explore how ISDS works, and
why being knowledgeable about it is important to global investors and international
businesses.

What NAFTA’s ISDS does:

NAFTA’s Chapter 11, like most ISDS chapters in trade agreements, establishes
obligations for the parties’ treatment of investors and their investments.

If those obligations are breached by a foreign government, investors can seek to
have these obligations and/or standards enforced by bringing a claim under
NAFTA’s Chapter 11.

Once a claim is made, a tribunal will be established pursuant to Chapter 11, which
will determine if the established standards and/or obligations have been breached
and whether the investor may be entitled to recover monetary damages.

What are the main Chapter 11 obligations?

1. National Treatment states that a host country must provide NAFTA investors
and their investments with treatment that is no less favourable than they
provide to domestic investors/ investments in similar circumstances. This
means that Canada, for instance, must treat Mexican and American investors
no less favourably than it treats Canadian investors.

2. Most Favored Nation (MFN) states that a host country must treat NAFTA
investors and their investments no less favourably than investors of any other
non-Party nation. This means that Canada, for instance, must treat Mexican
and American_investors no less favourably than it treats investors from
countries that are not part of NAFTA.




3. Expropriation provides that a host country may not expropriate, directly or
indirectly, the investment of another Party in its territory without payment of
fair compensation. In other words, Canada could not expropriate an American
or Mexican investment without providing proper compensation to the investor.

Who can bring a claim?
In order to commence a Chapter 11 claim, one must be an “investor of a Party”. In

other words, the investor must be from one of the countries who are part of NAFTA
(Canada, Mexico or the United States).

For instance, a Russian investor doing business in Canada could not bring a claim
under NAFTA Chapter 11 because he is not an “investor of a Party” to NAFTA,
meaning he is not an investor from either Canada, the U.S. or Mexico.

A Canadian investor doing business in the U.S. or Mexico, however, would have
standing to bring a claim as an “investor of a Party”, that being Canada.

An “investor” can be any citizen (corporate or individual) of any of the three Party
countries (Canada, Mexico, U.S.), who has an investment in one of the three Party
countries, but cannot bring a claim against his/her own country. In other words, a
Canadian investor could not bring a claim against Canada, but could bring one
against the U.S. or Mexico.

Who are the Parties?

NAFTA Chapter 11 allows investors, whether corporate or individual, to bring a claim
against one of the three Parties’ governments. This is the only avenue through which
private individuals or corporations may seek damages or start a claim against a
foreign government entity.

Therefore, returning to the example above, a Canadian investor doing business
and/or investing in the U.S. could bring a NAFTA Chapter 11 claim against the U.S.
government if the U.S. government has breached any of the obligations outlined in
the Chapter.

How it works
In order to start a claim, one of the obligations listed in Chapter 11 must be breached

(i.e. national treatment, MFN, expropriation, etc.). If an investor does put forward a
claim under NAFTA Chapter 11, they are essentially starting an arbitration process.

Typically, the tribunal will consist of a panel of three arbitrators. One arbitrator is
appointed by each party, and the third presiding arbitrator is appointed by agreement
between the disputing parties.



Although there are many general criticisms of ISDS, it still remains an important
element to consider when doing business and/or investing abroad.

The ISDS chapter in a trade agreement of a country where you are considering doing
business or investing could act as a shield against any arbitrary foreign government
measures that would negatively impact your business.

For more information on Chapter 11 and how it might apply to your business,
contact Catherine Walsh.

Has NAFTA’s Chapter 11 or any other trade agreement’s ISDS impacted your
business?

Disclaimer: The opinions expressed in this article are those of the contributing
author, and do not necessarily reflect those of the Forum for International Trade

Training.
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